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Sir: 

This Paper responds to the Examiner's Answer mailed February 1, 2011. The Applicants 
respectfully request that the Board of Patent Appeals and Interferences reverse the final rejection 
of claims 1-7, 9-19, 21-31, and 33-40 of the present application for at least the reasons set forth 
in the Appeal Brief and this Reply Brief. 
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REMARKS 

The Applicants note that the Examiner's Answer sets forth essentially the exact same 
arguments as the Final Office Action. Compare Examiner's Answer at pages 3-16 with June 30, 
2010 Office Action at pages 4-16. The Applicants address these arguments in the Appeal Brief 
at pages 9-23. To the extent that the Examiner's Answer raises new issues, the Applicants will 
address below. 

The Applicants reiterate that, in Ex parte Hiyamazi, the Board of Patent Appeals and 

Interferences reversed a rejection based on a combination of references, stating, in part: 

Under 35 USC § 103, where the Examiner has relied upon the 
teachings of several references, the test is whether or not the 
references viewed individually and collectively would have 
suggested the claimed invention to the person possessing ordinary 
skill in the art. Note In reKaslow, 707 F.2d 1366, 107 USPQ 1089 
(Fed.Cir. 1983). It is to be noted, however, that citing 
references which merely indicate the isolated elements and/or 
features recited in the claims are known is not a sufficient basis 
for concluding that the combination of claimed references 
would have been obvious. That is to say, there should be 
something in the prior art or a convincing line of reasoning in the 
answer suggesting the desirability of combining the claimed 
invention. Note In re DeminsJd, 796 F.2d 436, 230 USPQ 313 
(Fed.Cir. 1986). 

Ex parte Hiyamazi, 10 USPQ2d 1393, 1394 (B.P.A.I. 1988) (emphasis added). 

"[T]he Board cannot simply reach conclusions based on its own understanding or 
experience - or on its assessment of what would be basic knowledge or common sense. Rather, 
the Board must point to some concrete evidence in the record in support of these findings." 
See In re Zurko, 258 F.3d 1379, 1386 (Fed. Cir. 2001) (emphasis added). 

I. The Proposed Combination Of Ellis In View Of Schoen And Parker Does Not 
Render Claims 1-7, 9-19, 21-31, and 33-40 Unpatentable 

A. Claim 1 

1. Constructing Media Channels 

The Applicants note that the Examiner's Answer continues to rely on Ellis at column 8, 
lines 51-61, column 10, lines 34-44, column 10, lines 45-49, column 10, lines 50-60, column 10, 
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line 61 to column 11, line 6, column 11, lines 7-13, and column 11, lines 14-25 as allegedly 
disclosing "software resident in a first memory at the first home and a second memory at the 
second home, the software enabling a user at the first home to construct, at the first home, the 
one or more media channels from user selected and scheduled media content," as recited in claim 
1. See Examiner's Answer at pages 16-19. 

The Applicants analyze each of these cited portions in detail and demonstrate that the 
reasoning in the Examiner's Answer is in error. See Appeal Brief at pages 11-18. 

The Examiner's Answer specifically points to Ellis at column 10, lines 34-44 as 
disclosing an "interactive television program guide software application constructs the Main 
Menu as the user interface . . .." See Examiner's Answer at page 17 (emphasis in original). The 
Applicants respectfully submit, however, that the Examiner's Answer is in error. As explained 
in the Appeal Brief, this cited portion of Ellis does not even mention a user "constructing" 
anything. See Appeal Brief at pages 13-14. Further, contrary to the assertion in the Examiner's 
Answer, there is nothing in this cited portion of Ellis that even remotely suggests constructing a 
Main Menu, in general, or as a user interface. See id. Instead, the cited portion merely notes that 
a "menu screen 156 ... may be displayed See Ellis at column 10, lines 34-44. 

Contrary to the assertion in the Examiner's Answer, Ellis at column 10, lines 34-44 does 
not even mention a user "constructing" anything, let alone one or more "media channels." This 
portion of Ellis is also silent with respect to the user selecting media content or scheduling media 
content for use in constructing such "media channels." 

The Examiner's Answer also specifically points to Ellis at column 10, lines 45-49 as 
allegedly disclosing "an interactive television program guide software application constructs the 
Main Menu as the user interface ..." See Examiner's Answer at pages 17-18 (emphasis in 
original). The Applicants explain why this assertion is clearly in error. See Appeal Brief at page 
14. Contrary to the assertion in the Examiner's Answer, Ellis at column 10, lines 45-49 is silent 
with regard to a user "constructing" anything, let alone one or more "media channels." This 
portion of Ellis is also silent with respect to the user selecting media content or scheduling media 
content for use in constructing such "media channels." 
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The Examiner's Answer also specifically points to Ellis at column 10, lines 50-60 as 
allegedly disclosing "an interactive television program guide software application constructs the 

Main Menu as the user interface " See Examiner's Answer at page 18 (emphasis in original). 

The Applicants explain why this assertion is in clear error. See Appeal Brief at pages 14-15. 
Contrary to the assertion in the Office Action, Ellis at column 10, lines 50-60 fails to disclose a 
user "constructing" anything, let alone constructing one or more "media channels." The cited 
portion of Ellis at column 10, lines 50-60, also does not disclose a user selecting media content 
or scheduling media content for use in constructing such "media channels." 

The Examiner's Answer also specifically points to Ellis at column 10, line 61 to column 
11, line 6 as allegedly disclosing an "interactive television program guide software application 
constructs the Main Menu as the user interface ..." See Examiner's Answer at page 18 
(emphasis in original). The Applicants explain why this assertion is clearly in error. See Appeal 
Brief at pages 15-16. Contrary to the assertion in the Office Action, Ellis at column 10, line 61 
to column 11, line 6 fails to disclose a user "constructing" anything, let alone constructing one or 
more "media channels." The portion of Ellis at column 10, line 61 to column 11, line 6 also does 
not describe, teach, or suggest a user selecting media content or scheduling media content for use 
in constructing such "media channels." 

The Examiner's Answer also specifically points to Ellis at column 11, lines 7-13 as 
allegedly disclosing an "interactive television program guide software application constructs the 
Maim Menu as the user interface . . .." See Examiner's Answer at page 18 (emphasis in original). 
The Applicants explain why tins assertion is also in clear error. See Appeal Brief at page 16. 
Notably, in direct contrast to the assertion in the Office Action, Ellis at column 11, lines 7-13 
fails to make any mention of a user "constructing" anything, let alone constructing one or more 
"media channels." The portion of Ellis at column 11, lines 7-13 does not describe, teach, or 
suggest a user selecting media content or scheduling media content for use in constructing such 
"media channels." 

The Examiner's Answer also specifically points to Ellis at column 11, lines 14-25 as 
allegedly disclosing an "interactive television program guide software application constructs the 
Main Menu as the user interface See Examiner's Answer at pages 18-19 (emphasis in 
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original). The Applicants explain why this assertion is in clear error. See Appeal Brief at page 
17. Contrary to the assertion in the Examiner's Answer, Ellis at column 11, lines 14-25 fails 
make any mention of a user "constructing" anything, let alone constructing one or more "media 
channels." This passage from Elli also does not describe, teach, or suggest a user selecting media 
content or scheduling media content for use in constructing such "media channels." 

The Applicants have reviewed all portions of Ellis relied on by the Examiner's Answer as 
allegedly disclosing "software resident in a first memory at the first home and a second memory 
at the second home, the software enabling a user at the first home to construct, at the first home, 
the one or more media channels from user selected and scheduled media content," as recited in 
claim 1, for example, and have demonstrated that, contrary to the assertions in the Office Action, 
these portions of Ellis do not describe, teach, or suggest all of the limitations of claim 1. 
Accordingly, for at least these reasons, the Office Action has committed clear error, and failed to 
establish a prima facie case of obviousness with respect to claim 1 and the claims that depend 
therefrom. 

2. Closed And Secure Communication 

Claim 1 also recites, in part, "the software also enabling closed and secure 
coimnunication of the one or more media channels to members of a user group, in a peer to peer 
maimer, from the first home to the second home." The Applicants explain in detail that the 
Office Action, and therefore the Examiner's Answer, fails to show where any of the cited 
references describe, teach, or suggest these limitations. See Appeal Brief at pages 18-20. 

The Examiner's Answer asserts that "Ellis discloses Personal TV Channel is constructed 
by interactive Program Guide, Schoen melodies [sic] the acknowledged deficiency of Ellis "the 
software also enabling closed and secure communication of the one or more media channels to 
members of a user group, in a peer to peer manner, from the first home to the second home.'" 
See Examiner's Answer at pages 20-21. As explained above, however, the Examiner's Answer 
fails to demonstrate that Ellis describes, teaches, or suggests constructing anything, let alone 
media channels. Further, the Applicants explain that the Examiner's Answer errs in its reasoning 
and analysis with respect to Schoen. See Appeal Brief at pages 18-20. 

Additionally, the Examiner's Answer states the following: 
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Examiner do [sic] not mention the phrase "peer to peer" in the 
Prior Art reference to teach "peer to peer" communication as 
claimed because Prior Art discloses the architecture is same 
meaning [sic] of the phrase "peer to peer". It is well known in the 
art; by definition; communication between 2 computers with the 
same communication protocol named peer to peer (see Microsoft 
Computer Dictionary, page 397). In this case, Fig. 1 of Schoen 
illustrates the instant messaging system 10; includes an instant 
messaging server 12 where is in [sic] operative communication 
with a plurality of instant messaging devices as PDA, Set-top box, 
computers etc... as peer-to-peer architecture. For purposes of 
discussion, one of the instant messaging device (one peer) will be 
referred to as an instant messaging originator 14 which will be 
described as initiating an instant message while another instant 
messaging device 16 (another peer) will be referred to as instant 
message recipient, although it will be recognized that either device 
may operate to send or received instant messages. Thus, Schoen 
explicitly teaches "peer to peer" communication in the cited 
portions. In this case, Examiner applies the Rationale guideline A. 

See Examiner's Answer at pages 21-22 (emphasis added). 

The Applicants note that the Examiner has not provided the Applicants with a copy of 
"Microsoft Computer Dictionary, page 397." However, the Applicants have attached a copy of 
Microsoft Press Computer Dictionary, Third Edition, page 359. In this edition, "peer to peer" is 
not found at page 397. 

As discussed previously, Schoen wholly fails to mention the phrase "peer-to-peer," let 
alone a "peer-to-peer architecture." Therefore, the assertion in the Examiner's Answer that 
"Schoen explicitly teaches 'peer to peer' communication in the cited portions" is in clear error. 

Next, the Microsoft Press Computer Dictionary defines "peer-to-peer architecture" as 
follows: 

A network of two or more computer that use the same program or 
type of program to communicate and share data. Each computer, 
or peer, is considered equal in terms of responsibilities and each 
acts as a server to the others in the network . Unlike a 
client/server architecture, a dedicated file server is not required. 
However, network performance is generally not as good as under 
client/server, especially under heavy loads. Also called peer-to- 
peer network. See also peer, peer-to-peer communications, server. 
Compare client/server architecture. 
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See Microsoft Press Computer Dictionary, Third Edition, page 359 (emphasis added) (attached). 

As noted above, the Examiner's Answer asserts that Schoen discloses a "peer-to-peer 
architecture," but then states that Schoen teaches an "instant messaging server" that 
communicates with the "instant messaging device(s)." As such, the Examiner's Answer 
contradicts the definition of peer-to-peer architecture that is set forth in the Microsoft Press 
Computer Dictionary. That is, as shown above, the actual definition of "peer-to-peer 
architecture" states that each computer (i.e., peer) acts as a server, but, unlike a client/server 
architecture, a dedicated file server is not required. 

Moreover, the Examiner's Answer fails to provide any "concrete evidence" that each of 
the "message originator 14" and "messaging device 16" (the "peers," according to the 
Examiner's Answer) in fact "acts as a server to the others in the network," as required of a 
"peer-to-peer architecture." See Microsoft Press Computer Dictionary, Third Edition, page 359. 

For at least these reasons, the Examiner's Answer errs when it assumes that Schoen 
discloses a "peer-to-peer" architecture. 

B. Claim 14 

For at least the reasons discussed above with respect to claim 1, the Applicants 
respectfully submit that the Office Action has failed to establish a prima facie case of 
obviousness with respect to claim 14 and the claims that depend therefrom. 

C. Claim 25 

For at least the reasons discussed above with respect to claim 1, the Applicants 
respectfully submit that the Office Action has failed to establish a prima facie case of 
obviousness with respect to claim 25 and the claims that depend therefrom. 
II. Obviousness Guidelines 

The Applicants previously requested the following: 

If the current rejections are maintained, the Applicants respectfully 
request that the Examiner's Answer: 1) identify the specific 
Rationale (i.e., by specifically indicating one of A through G 
noted above) in the Guidelines that the Examiner is using to 
support the obviousness rejections so that the Applicants may more 
clearly address the Examiner's concerns, and 2) state on the 
record the required factual findings to support the Rationale that 
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the Examiner has chosen. Failure to specifically identify the 
specific rationale and state the required factual findings will 
seemingly be a tacit admission that the Examiner is unable to 
satisfy the required factual findings. 

See Appeal Brief at pages 21-23 (emphasis in original). 

hi response, the Examiner's Answer points to "Rationale guideline A" (Combining prior 
art elements according to known method to yield predictable results). See Examiner's Answer at 
page 22. ("thus, Schoen explicitly teaches "peer to peer" communication in the cited portions, hi 
this case, Examiner applies the Rationale guideline A"). 

However, PTO Guidelines for Rationale A state the following: 

To reject a claim based on this rationale, Office personnel must 
resolve the Graham factual inquiries. Office personnel must then 
articulate the following: 

(1) a finding that the prior art included each element claimed, 
although not necessarily in a single prior art reference, with the 
only difference between the claimed invention and the prior art 
being the lack of actual combination of the elements in a single 
prior art reference; 

(2) a finding that one of ordinary skill in the art could have 
combined the elements as claimed by known methods, and that 
in combination, each element merely would have performed 
the same function as it did separately; 

(3) a finding that one of ordinary skill in the art would have 
recognized that the results of the combination were 
predictable; ... 

See Federal Register, Vol. 72, No. 195. 

Initially, with respect to the required Graham factual inquiries the Examiner's Answer 
wholly fails to "resolve the level of ordinary skill in the pertinent art." Instead, the Examiner's 
Answer merely lists isolated elements from the references and summarily notes "one of ordinary 
skill in the art" without attempting to resolve the level of ordinary skill in the art. See 
Examiner's Answer at, for example, page 8. 

Next, with respect to required Factual Finding (1), the Examiner's Answer fails to 
demonstrate that the "prior art included each element claimed, although not necessarily in a 
single prior art reference," as explained above. 
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Next, with respect to required Factual Finding (2), the Examiner's Answer does not 
attempt to demonstrate, through "concrete evidence," that one "could have combined the 
elements as claimed by known methods, and that in combination, each element merely would 
have performed the same function as it did separately." Instead, the Examiner's Answer merely 
cites references that allegedly "indicate the isolated elements and/or features recited in the 
claims." See Ex parte Hiyamazi, 10 USPQ2d 1393, 1394. 

Finally, with respect to required Factual Finding (3), the Examiner's Answer does not 
attempt to demonstrate, through "concrete evidence," that the "results of the combination were 
predictable." The Examiner's Answer does not even mention the term "predictable" in 
combining the references, despite the Examiner's Answer specifically relying on Rationale A to 
support the proposed combination. See Examiner's Answer at page 22, for example. 

Thus, for at least these additional reasons, the Applicants respectfully submit that the 
Examiner's Answer fails to establish a prima facie case of unpatentability with respect to the 
pending claims. 
III. CONCLUSION 

For at least the reasons discussed in the Appeal Brief and above, the Applicants 
respectfully request reconsideration of the claim rejections. The Board is respectfully requested 
to reverse the rejections of pending claims 1-7, 9-19, 21-31, and 33-40. 

The Commissioner is authorized to charge any necessary fees, or credit any overpayment 
to Deposit Account 13-0017. 

Respectfully submitted, 

Dated: March 4, 2011 /Joseph M. Butscher/ 

Joseph M. Butscher 

Registration No. 48,326 

McANDREWS, HELD & MALLOY, LTD. 

500 West Madison Street, 34th Floor 

Chicago, Illinois 60661 

(312) 775-8000 

(312)775-8100 (fax) 
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